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QUESTIONS PRESENTED 

In the opinion of the appellees the following questions are 
presented: 

1. Whether the evidence is sufficient to sustain a convic¬ 
tion of receiving stolen property where the lower court had 
dismissed a larceny count? 

2 . Whether the trial court properly instructed the jury in 
the absence of specific requests properly presented? 

3. Whether appellant was denied his right to a speedy 
trial when the first indictment charging larceny was dis¬ 
missed following a mistrial due to a hung jury and appel¬ 
lant was convicted of receiving stolen property, the second 
count of a second indictment which also charged larceny, 
where the entire procedure from arrest to conviction was 
not more than three months? 
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COUNTERSTATEMENT OF THE CASE 

On July 2,1956, a two count indictment was filed against 
appellant in the United States District Court for the Dis¬ 
trict of Columbia. The first count charged that appellant, 
in the District of Columbia, stole property, valued at about 
$560 owned by Emmett B. Williams, in violation of Title 22, 
Section 2201 of the District of Columbia Code. The second 
count charged appellant with receiving the property of the 
same Emmett B. Williams, with intent to defraud, knowing 
or having cause to believe such property was stolen, in vio¬ 
lation of Section 22, 2205 of the District of Columbia Code. 1 

l Pursuant to Government motion, a previous indictment of May 22, 1956 
(R. 59-61), charging appellant with grand larceny was dismissed on July 6, 
1956, following a hung jury on June 15, 1956 (J.A. 60, 61). 
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Appellant was tried and convicted by jury on July 11, 
1956, of count two, receiving stolen property, the court hav¬ 
ing dismissed the larceny count sua sponte (J.A. 52, 56). 
Thereafter, appellant’s motions for judgment non obstante 
verdicto and for acquittal on the basis of double jeopardy 
were denied (J.A. 52), and appellant was sentenced to a 
term of two to six years (J.A. 53, 57). 

Emmett B. Williams testified that on May 25, 1955, after 
parking his locked station wagon about 1:00 A.M. in front 
of his home at 342 Oakdale Place, N.W., in the District of 
Columbia, he returned in about 15 minutes and discovered 
that his vehicle had been broken into and electronic equip¬ 
ment consisting of a frequency monitor, a testing set and a 
chest of tools, totally valued at approximately $560, were 
missing. Williams immediately notified police and on April 
9,1956, while in the presence of Detective Sergeant Talbot, 
he identified his frequency monitor, value at $350, at Com¬ 
munications, Inc., Arlington, Virginia. At trial W illiams 
identified his frequency monitor and his testing apparatus 
—the latter valued at $100. Mr. Williams neither knew 
appellant, nor authorized him to have possession or to sell 
his property (J.A. 3-7). 

Thomas Melton, Jr., testified that appellant, known to 
him for over one year, with one Johnnie Arnold, brought 
to his house at 2:30 A.M., about the last of May, 1955, the 
frequency monitor and the testing apparatus and asked if 
it may be stored in his garage. Either appellant or Arnold 
told Mr. Melton that the equipment had come from another 
car. Since Melton was afraid that his aunt would discover 
the property if left in his garage, he directed them as ap¬ 
pellant drove to one Branham’s where the property might 
be kept and sold. At Branham’s, the four men tested the 
property. Later, the same morning appellant, Arnold, 
Melton and Branham drove to two places as Branham tried 
to make contacts to sell the property for appellant and 
Arnold. Branham left the group at noon, and about 1:00 
P.M., appellant drove Arnold and Melton to two additional 
places where appellant thought he could sell the monitor. 
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On each occasion appellant took the set ont of the car— 
but had no success in his attempted sales. Throughout the 
attempted sales appellant drove the car. Later, the mon¬ 
itor was stored in Arnold’s grandfather’s garage at 6th 
and H Streets, Northeast. On April 13,1956, at No. 1 pre¬ 
cinct, appellant in the presence of Melton and Sergeant 
Talbot retracted his first statement made to the Sergeant— 
that Melton and Arnold had brought the set to the place of 
his employ—and admitted that he had brought the set to 
Melton’s home (J.A. 8-12). Melton testified after identi¬ 
fying the monitor and testing set, that when appellant came 
to his home about 2:30 A.M., that early morning, the mon¬ 
itor, testing set and tools were on the back seat of appel¬ 
lant’s car (J.A. 13). 

Oliver W. Turner testified that during the latter part of 
May, 1955, appellant previously known to him, came to his 
automotive business; interested him in buying a radio set, 
after which he immediately returned with the frequency 
monitor, the testing set and the tool box; that a person 
other than Melton assisted appellant in carrying the equip¬ 
ment into his office and remained while appellant negoti¬ 
ated the sale and tested the monitor; that $25 to $30 which 
he laid on top of a television set was taken by appellant or 
his associate; that the frequency monitor, testing appara¬ 
tus and some tubes were left in his premises (J.A. 15-17), 
and later in 1955, Turner sold the monitor and testing ap¬ 
paratus to one Mountford (J.A. 19). 

On cross-examination Turner positively identified the 
monitor (J.A. 22). 

Mahoudris J. Amateros testified that while in Turner’s 
employ on May 25,1955, appellant and an unidentified man 
drove up in a car; that appellant first talked with Turner, 
after which appellant had a conference with the unidenti¬ 
fied man; that appellant removed some radio equipment 
from his car, brought it into Mr. Turner’s office, and at one 
time witness saw a $20 bill on top of a television (J.A. 
23-24). 

WiUiam S. Hoovler testified that on February 26, 1956, 
while at Communications, Inc., Arlington, Virginia, he pur- 
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chased the frequency monitor from one Mountford. On 
April 9, 1956, Emmett B. Williams, in the presence of De¬ 
tective Sergeant Talbot, identified the monitor, which had 
been in witness’ possession since purchase thereof (J.A. 
26-27). 

Detective Sergeant Edwin F. Talbot testified he was pres¬ 
ent on April 9, 1956, when Mr. Williams identified his fre¬ 
quency monitor at Communications, Inc. Sergeant Talbot 
traced the set to appellant who admitted that he sold the 
set to Turner, while in company of Arnold. Appellant ad¬ 
mitted knowing the set was stolen when Arnold and Melton 
allegedly brought him the set to be sold. Melton was 
arrested following appellant’s accusation and his statement 
was substantially the same as at trial . Appellant denied 
Melton’s account; but, upon confrontation after Melton re¬ 
told his statement in appellant’s presence, appellant said, 
“John’s story is right, but he didn’t have anything to do 
with getting the set”. Detective Talbot identified both the 
frequency monitor and the testing set which he had pro¬ 
cured from MountfordL 

On cross-examination, Detective Talbot testified appel¬ 
lant’s second statement was that he and Arnold were in a 
car back of Griffith Stadium; that Arnold left the car for 
awhile, returned with the equipment and placed it in the 
car unassisted; that appellant knew the property was 
stolen, and Melton had nothing to do with the stealth there¬ 
of (J.A. 33). Upon examination of complainant’s car, a 
forcible entry had been made at the time of the stealth 
(J.A. 36). 

Over objection, the court admitted into evidence Govern¬ 
ment’s Exhibits Nos. 1 and 2, the frequency monitor and 
the testing apparatus. Thereafter, the Government rested 
its case and appellant’s motion for directed verdict of 
acquittal was denied (JA.. 39). 

Following a bench conference, the court dismissed Count 
One of the indictment and asserted he would submit Count 
Two, receiving stolen property, to the jury (J.A. 40). Ap¬ 
pellant did not request special instructions. The court then 
instructed the jury as to credibility of witnesses and find- 
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ing of facts; dismissal of the larceny count; presumption 
of innocence; reasonable doubt; elements of the crime; the 
meaning of an accomplice; nature of oral confessions and 
appellant’s right not to testify (J.A. 47-51). Although a 
bench conference followed the courts instructions, appel¬ 
lant again failed to request specific or special instructions 
(J.A. 50). 

AMENDMENT TO THE UNITED STATES CONSTITUTION 
AND STATUTES INVOLVED 

Sixth Amendment, United States Constitution provides: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be con¬ 
fronted with the witnesses against him; to have com¬ 
pulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defence. 

Title 22, District of Columbia Code (1951 Edition as 
amended, Supp. IV), Section 2201 —Grand Larceny pro¬ 
vides: 


Whoever shall feloniously take and carry away any¬ 
thing of value of the amount or value of $100 or up¬ 
ward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more 
than ten years. 

Title 22, District of Columbia Code (1951 Edition as 
amended, Supp. IV), Section 2205 —Receiving Stolen Goods 
provides: 

Any person who shall, with intent to defraud, re¬ 
ceive or buy anything of value which shall have been 
stolen or obtained by robbery, knowing or having cause 
to believe the same to be so stolen or so obtained by 
robbery, if the thing or things received or bought shall 
be of the value of $100 or upward, shall be imprisoned 
for not less than one year nor more than ten years; 
or if the value of the thing or things so received or 
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bought be less than $100, shall be fined not more than 
$500 or imprisoned not more than one year, or both. 

Title 22, District of Columbia Code (1951 Edition as 
amended, Supp. IV), Section 105— Persons advising, in¬ 
citing, or conniving at criminal offense to be charged as 
principals, provides: 

In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense or aiding 
or abetting the principal offender, shall be charged as 
principals and not as accessories, the intent of this 
section being that as to all accessories before the fact 
the law heretofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the punish¬ 
ment may be. 

SUMMARY OF ARGUMENT 

1. Where an accused connives, incites or advises at the 
crime of larceny but does not participate in the actual cap¬ 
tion and asportation, and thereafter receives the stolen 
property from the thief, he may be convicted of larceny 
and receiving stolen property, since they are separate and 
distinct offenses. The crime of receiving stolen property 
may be proved by circumstantial evidence and the “re¬ 
ceiving” may be by constructive possession. A jury may 
believe or reject the accused’s explanation of possession 
of recently stolen property, and his denials as to larceny 
may be used against him to prove receiving stolen prop¬ 
erty. However, where a conflict in admissions exist, the 
question is for the jury. The admissions or confessions of 
the accused are admissible as part of the corpus delicti 
providing there is corroborative evidence which warrants 
a belief in the trustfulness of the admissions or confessions. 
Where the combined evidence of admissions or confessions 
and corroborative evidence is substantial, a conviction will 
not be reversed. 

2. This Court will not review questions urged for the 
first time on appeal, except where plain error is apparent. 
When the trial court has instructed upon the “essentials 
of the law” which does not include all matters of law and 
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evidence, plain error does not exist in the absence of spe¬ 
cific requests. Hence, appellant’s failure to request an 
instruction on accomplice testimony imposed no duty upon 
the trial court in regard thereto. The rule requiring writ¬ 
ten instructions to be presented to the trial court and spe¬ 
cific objections with the grounds therefor demands proper 
presentment and compliance, for a trial court is not re¬ 
quired to recast or modify erroneous or misleading instruc¬ 
tions. By the same token, a trial court is not required to 
decipher appellant’s intent from erroneous or ambiguous 
statements. Assuming some questions were preserved be¬ 
low, they were not the same questions presented on appeal. 
Assuming, arguendo , the questions raised on appeal were 
properly preserved, it would have been confusing, if not 
erroneous, to have instructed the jury on larceny which 
they no longer had for consideration. 

3. Appellant was not denied his constitutional right to a 
speedy trial and preliminary hearing—the latter of which 
does not exist. The broad discretionary powers of the 
grand jury and the prosecutor justifies appellant’s rein¬ 
dictment for larceny and in addition, receiving stolen prop¬ 
erty. The delay caused thereby, if any, was not so unrea¬ 
sonable as to have been oppressive, arbitrary or capricious. 
Appellant neither demonstrated harm nor preserved the 
questions below. 


ARGUMENT 

I 

The Evidence Is Sufficient to Sustain a Conviction of 
Receiving Stolen Property 

Appellant contends that the evidence is insufficient to 
sustain his conviction; more specifically, that the trial court 
erred in denying his motions for directed verdict of ac¬ 
quittal and non obstante verdicto. To substantiate these 
contentions appellant asserts that the evidence adduced at 
trial, all by the Government, indicates that appellant com¬ 
mitted the crime of larceny and not receiving stolen prop¬ 
erty and that the evidence, independent of appellant’s ad- 
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missions, did not establish the corpns delicti of receiving 
stolen property. 

Although denominated an exception to the general rule, 
it is well established that an accused may be convicted of 
both larceny and receiving stolen property when the ac¬ 
cused has been an “artificial principal” 2 in the larceny, 
after which he received the stolen property from one who 
actually perpetrated the caption and asportation. Aaron- 
son v. United States, 175 F.2d 41,44 (4th Cir. 1949); Weis¬ 
berg v. United States, 49 App. D.C. 28, 30, 258 Fed. 284, 
286 (1919); People v. Thompson, 274: HI. 214,113 N.E. 322, 
324 (1916); Leon v. State, 21 Ariz. 418, 189 P. 433, 434 
(1920); 9 AX.R. 1393. This doctrine is consistent with 
the well established principle that a single transaction may 
be a crime against two statutes providing each statute re¬ 
quires proof of a fact which the other does not. Block- 
burger v. United States, 284 U.S. 299 (1932); Kendrick v. 
United States, — U.S. App. D.C. —, 238 F.2d 34 (1956). 
There is no doubt that receiving stolen property and lar¬ 
ceny are offenses, separate and distinct. Weisberg v. 
United States, supra. However, the distinction does not 
preclude operation of the evidentiary rule that a conviction 
will be sustained upon substantial evidence, whether a com¬ 
posite of direct and circumstantial evidence or either alone. 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229 (1947), cert, denied, 331 U.S. 837. As the Court stated 
in Curley, on a motion for direct verdict of acquittal the 
evidence must be viewed most favorably to the Govern¬ 
ment, including the assumption of truth and all legitimate 
inferences to be drawn therefrom. Thereafter the Court 
said: 

“If the evidence reasonably permits a verdict of ac¬ 
quittal or a verdict of guilt, the decision is for the jury 
to make.” 

In view of the foregoing, it is clear from the total evi¬ 
dence 1 that only two logical theories exist—both consistent 

2 By “artificial principal ’* is meant one who advises, incites or connives 
at the larceny, although not a participant in the actual caption or asporta¬ 
tion. Weisberg v. United States, infra. 
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with appellant’s guilt: (1) That Arnold stole the property 
which was thereafter received by appellant under incrim¬ 
inatory circumstances and (2) That appellant conspired 
with Arnold that after the latter had performed the actual 
caption and asportation, appellant would receive the stolen 
property. In either event, appellant was subject to con¬ 
viction for receiving stolen property. United States v. 
Lowenstein, 21 D.C. 515 (Sup. 1895), and in addition he 
was subject to conviction for larceny as an “artificial prin¬ 
cipal”. Aaronson v. United States, supra; Weisberg v. 
United States, supra . 

The evidence reasonably viewed militates against a con¬ 
tention, and appellant does not contend, that the property 
in question was not stolen, or was not possessed by appel¬ 
lant with criminal knowledge. Appellant’s only contention 
that the evidence is insufficient to prove that appellant 
“received” the property dissipates in the face of two ap¬ 
parently inconsistent statements, both of -which when cur¬ 
sorily examined admit guilt to the crime of receiving 
stolen property; on the one hand from Melton and Arnold, 
and on the other from Arnold alone. However, it is ob¬ 
vious that although appellant sought to absolve himself 
from larceny, he incriminated himself as an “artificial 
principal” to the crime of larceny. 

That a jury may accept or reject an accused’s explana¬ 
tions accordingly as the circumstances dictate is well in¬ 
grained in the law. Gilbert v. United States, 94 U.S. App. 
D.C. 321, 215 F.2d 334 (1954); Epps v. United States, 81 
U.S. App. D.C. 244, 157 F.2d 11, 12 (1946); People v. Fio- 
rito, 413 Ill. 123,108 N.E. 2d 455, 459 (1952). 

In Fiorito, supra, the defendant asserted on appeal, as 
appellant here, that the evidence proved he was guilty of 
larceny and not receiving stolen property. Rejecting this 
contention, the Supreme Court of Illinois stated that al¬ 
though one’s possession of recently stolen property gives 
rise to a presumption that the possessor is a thief, it is a 
rebuttable presumption which operates in the absence of 
evidence from which the ultimate fact can be determined. 
The court then continued: 
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“If therefore, there is any evidence in the instant case 
from which the jury could find the defendant guilty of 
the charge of receiving stolen property, the presump¬ 
tion of larceny . . . would not apply.” 

The Supreme Court of Illinois noted that where an accused 
denies the theft, his denial may be used against him to sup¬ 
port the charge of receiving stolen property. 

Moreover, it is also dear that circumstantial evidence 
will suffice to prove that accused was not the thief. As the 
court said in Gunther v. People, 139 HI. 526, 28 N.E. 1101 
(1891), 

“The presumption against the plaintiff in error by 
reason of the possession of property recently stolen, 
not satisfactorily explained, is that he himself stole 
the property; but his declaration that he received it 
from another may he taken as sufficient evidence that 
he received it from the thief, rather than that he stole 
it himself.” 

Certainly where the accused makes different and contra¬ 
dictory statements concerning receipt of the goods, the 
matter is for the jury. Cohen v. United States, 277 Fed. 
771, 773 (7th Cir. 1921), cert, denied, 257 U.S. 657; Chass 
v. United States, 258 Fed. 911, 914 (3rd Cir. 1919), cert, 
denied, 250 U.S. 665. Assuming, arguendo, appellant did 
not have actual possession of the stolen property, his con¬ 
tention further overlooks the fact that one need only have 
“constructive possession” of stolen property. It is suffi¬ 
cient if appellant asserted some measure of dominion or 
control of the property or over the person who has them 
in physical custody. Cohen v. United States, supra; Le 
Fanti v. United States, 259 Fed. 460, 463 (3rd Cir. 1919); 
People v. Mvlford, 385 HL 48, 52 N.E.2d 149, 152 (1944). 
In addition to having the property in his car, indicative of 
appellant’s control is his instigation of storing and/or 
selling the property. 

In view of the foregoing, it is significant that appellant’s 
second admission 8 that Arnold left his car while parked 

3 Appellant’s first statement was that the stolen property was brought to 
him at his place of employment by Melton and Arnold. 
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in back of Griffith Stadium, returned with the stolen prop¬ 
erty and placed it in appellant’s car—was made only after 
being confronted by Melton, who related how appellant 
and Arnold had come to his house at 2:30 a.m., asked if 
he might store the property, and how they, thereafter, made 
several unsuccessful attempts to sell the property. That 
both of appellant’s admissions, although inconsistent, are 
admissible as against interest to prove appellant knowingly 
received stolen property is conclusive. Gilbert v. United 
States, supra; People v. Fiorito, supra; Gunther v. People, 
supra; Le Fanti v. United States, supra. 

Moreover, the legal sufficiency of the direct and circum¬ 
stantial evidence, coupled with appellant’s admissions, 
substantiate the convicition. Opper v. United States, 348 
U.S. 84 (1954); Smith v. United States, 348 U.S. 147, 156 
(1954). For Opper and Smith, supra, clearly establish 
that extrajudicial admissions of the accused may establish 
part of the corpus delicti, providing there is ‘ ‘ substantial 
independent corrobation which would tend to establish the 
trustworthiness of the statement.” The Court in Opper 
continued: 

4 ‘It is sufficient if the corroboration supports the es¬ 
sential facts admitted sufficiently to justify a jury 
inference of their truth. Those facts plus the other 
evidence besides the admissions, must of course be 
sufficient to find guilt beyond a reasonable doubt.” 

The Supreme Court noted in Smith, supra: 

“ . . . one available mode of corroboration is for the 
independent evidence to bolster the confession itself 
and thereby prove the offense “through” the state¬ 
ment of the accused.” 

Hence, appellant’s reliance on Ercoli v. United States, 76 
U.S. App. D.C. 360, 131 F.2d 254 (1942), and Forte v. 
United States, 68 App. D.C. Ill, 94 F.2d 236 (1937), which 
in addition to the confession, required corroboration to 
embrace “substantial evidence touching and tending to 
prove each of the main elements or constituent parts of 
the corpus delicti . . .”, is of no weight in light of Smith 
and Opper, supra . 
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In the instant case, appellant admitted he “received” the 
stolen property under circumstances warranting a belief 
of guilty knowledge, not withstanding his second admis- 
mission also proved appellant an “artificial principal” in 
the larceny. Weisberg, supra. Finally, that the prop¬ 
erty was stolen; that appellant in company with Arnold 
went to Melton’s home shortly after the property was 
stolen; .that several unsuccessful attempts were made to 
sell the property before success came—during which time 
Arnold was in appellants company, and that Turner 
bought the property are all admissions of appellant cor¬ 
roborated by direct evidence. 

Thus, the record reflects ample substantial evidence 
upon which reasonable minds were compelled to conclude 
that appellant’s admissions were reliable and that he, be¬ 
yond a reasonable doubt, received the property, knowing 
it was stolen, with intent to defraud or deprive the owner 
thereof. Opper v. United States, supra; Smith v. United 
States, supra; Weisberg v. United States, supra; People 
v. Fiorito, supra; Curley v. United States, supra. The 
trial court, therefore, was devoid of error in denying ap¬ 
pellant’s motions for directed verdict of acquittal and non 
obstante veredicto. 


n 

In the Absence of Proper Requests for Specific Instructions the 

Trial Court Committed No Error in Its Charge to the Jury 

Appellant contends on appeal that the trial court com¬ 
mitted reversible error in refusing to grant requested in¬ 
structions distinguishing the crime of larceny from re¬ 
ceiving stolen property and failing to relate to the jury 
the “limited circumstances” under which appellant could 
be found guilty of receiving stolen property. 

At the outset, it is apparent from the record appellant 
has not complied with the law, since no specific requests for 
instructions were made. As stated in Norman v. United 
States, 20 App. D.C. 494,497 (1902): 

“The law is well settled, and the rule on the sub¬ 
ject is that questions not raised in the trial court will 
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not be considered in the appellate tribunal” (italics 
supplied). 

See also Pitts v. United States, — U.S. App. D.C. —, — F. 
2d — (No. 13,333, Decided October 4, 1956). The sole ex¬ 
ception to this rule exists when plain error which affects 
substantial rights is apparent. Payton v. United States, 96 
U.S. App. D.C. 1, 4, 222 F.2d 794, 797 (1955); Rule 52(b), 
F.R. Cr. P. Inasmuch as the court adequately instructed 
as to credibility of witnesses, weighing of evidence, find¬ 
ing of facts, elements of the crime, burden of proof, rea¬ 
sonable doubt, presumption of innocence, the nature of 
oral confessions and the absence of an unfavorable in¬ 
ference from appellant’s failure to testify, more than the 
“essential questions of law” were given which precludes 
application of the exception to appellant’s case. Kinard 
v. United States, 68 App. D.C. 250, 252, 96 F.2d 522, 524 
(1938); Cf. Williams v. United States, 76 U.S. App. D.C. 
299, 131 F.2d 21 (1942). 

Assuming questions were preserved for appellate con¬ 
sideration, they are not the same as those urged on appeal, 
for if one is to construe Appellant’s intent from his as¬ 
sertions at the bench conferences—and to do this excerpts 
therefrom will not suffice—appellant could only have con¬ 
tended that an accomplice instruction was not applicable 
to either the larceny count, prior to dismissal, or to the 
remaining count of receiving stolen property. On appeal, 
therefore, the essence of appellant’s contentions below are 
abandoned. Rightly so, however, in view of the accomplice 
statute of the District of Columbia Code. 4 

Accordingly, failure to instruct upon non-essential ques¬ 
tions of law does not constitute reversible error in the 
absence of a specific request, since the maxim that the 
trial court must instruct upon the essential questions of 
law does not pertain to all questions. Obery v. United 
States, 95 U.S. App. D.C. 28, 217 F.2d 860, (1954), cert, 
denied, 349 U.S. 923; Kinard v. United States, supra; Vil- 


< Title 22-Section 105. 
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laroman v. United States, 87 U.S. App. D.C. 240, 241, 184 
F.2d 261, 262 (1950), (reversed on other grounds). 

Moreover, the requested instruction must not only be 
appropriate as to the law and facts of the particular 
case, Norman v. United States, supra, at p. 499, but must 
be in writing, Lanham v. United States, 87 U.S. App. D.C. 
357, 185 F.2d 435 (1950) and precisely stated, for there is 
no duty upon the trial court to recast or modify an errone¬ 
ous or misleading instruction. George v. United States, 
75 U.S. App. D.C. 197, 201, 125 F.2d 559, 563 (1942); 
Jackson v. United States, 48 App. D.C. 272, 275 (1919). 
Hence, the refusal of a mere oral request for an instruc¬ 
tion, couched in general terms, does not constitute re¬ 
versible error. Gilmore v. United States, 39 F.2d 897, 
(5th Cir. 1930); Rule 30, F. R. Cr. P. See also Lanham 
v. United States, supra. Nor will it suffice to challenge, 
in general terms, an instruction already given. Newnum 
v. United States, 143 F.2d 389 (2nd Cir. 1944). As this 
Court stated in ViUaroman v. United States, supra: 

“ In assigning error as to any part of a charge, or any 
omission therefrom, as for failure to charge in ac¬ 
cordance with a request, It is essential that a distinct 
objection be stated, with the ground upon which it 
is based” (Second italics supplied). 

Thus, it cannot be said that the colloquies indulged in 
by appellants counsel 5 preserved any question for ap¬ 
pellate review in the absence of written instructions, pre¬ 
cisely stated, or distinct objections with the grounds there¬ 
for. Lanham v. United States, supra; Gilmore v. United 
States, supra; ViUaroman v. United States supra. More¬ 
over, when the respective discussions at the bench con¬ 
ferences are studied in their entirety, it is apparent that 
even an intent to request a specific instruction is absent. 
The reason for the rule requiring questions to be raised 
at trial® as a prerequisite for appellate review demands that 
appellant’s questions be properly raised Norman v. 

s Appellant’s counsel on appeal was not trial counsel. 

• Bale 30, FJB. Cr. P. 
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United States, supra; George v. United States, supra. 
No court is required to deduce what, if any, instruc¬ 
tions appellant requested, or even to recast or to modify 
appellant’s intended, but erroneous or misleading instruc¬ 
tions. George v. United States, supra; Jaclzson v. United 
States, supra. 

Assuming, arguendo, appellant’s discussion in the bench 
conferences amounted to the specific requests of specific 
instructions as contended on appeal, his requests were 
properly refused as they did not correctly state the law 
and would tend to engender confusion. In addition to 
being oral and vague, the requests were erroneous in light 
of the total evidence, presented by the Government. It 
must be borne in mind that the jury had for consideration 
one count of receiving stolen property, since the court had 
dismissed the first count of the indictment—grand larceny. 
Clearly, the circumstances were sufficient for reasonable 
men to conclude beyond a reasonable doubt that appellant 
was an “artificial principal” as to the larceny and there¬ 
after received the stolen property from Arnold, who 
appellant confessed had stolen the property before bring¬ 
ing the same to his car. Aaronson v. United States, 175 
F.2d 41, 44 (4th Cir. 1949); Weisberg v. United States, 49 
App. D.C. 28, 30, 258 Fed. 284, 286 (1919). By the same 
token, the jury could have found beyond a reasonable 
doubt that appellant was a constructive receiver of stolen 
property without having connived at the larceny. Weisberg, 
supra. Furthermore, to give an instruction on larceny and 
receiving stolen property where the larceny count had 
been dismissed by the prosecutor in open court is to com¬ 
mit error, although not reversible error. People v. Mulford, 
385 HI. 48, 52 N.E. 2d 149, 152 (1944). Such introduction 
of confusion, even if requested, is not suggested by Wil¬ 
liams v. United States, 76 U.S. App. D.C. 299, 131 F.2d 
21 (1942); Norman v. United States, supra. The court is 
not even required to give an instruction, unobjectionable in 
form, unless applicable to the particular case submitted 
to the jury. Norman v. United States, supra. 

Since the jury had for consideration only one crime, re- 
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ceiving stolen property, in which there is no lesser in¬ 
cluded offense, the Courts instructions on the “essentials 
of the law” as applied to receiving stolen property elimi¬ 
nates the possibility of reversible error. VUlaroman v. 
United States, supra; Obery v. United States, supra. 

Appellants final contention that the trial court com¬ 
mitted reversible error in not charging the jury on accom¬ 
plice testimony, sua sponte, is wholly without merit. Borum 
v. United States, 61 App. D.C. 4, 8, 56 F.2d 301, 305 (1932), 
cert, denied, sub. nom, Logan v. United States, 285 U.S. 
555. 

In Borum, supra, this Court followed the Supreme Court 
in Caminetti v. United States, 242 U.S. 470, 495 (1917), and 
held, although a trial court should admonish the jury to 
receive accomplice testimony with care and scrutinize it 
with caution, failure to so instruct is not reversible error 
in the absence of a specific request for such an instruc¬ 
tion. Significantly, the ruling in Borum, supra, was ap¬ 
proved in Johnson v. United States, 81 U.S. App. D.C. 
254, 157 F.2d 209 (1946). In the words of this Court, 
“Counsel could not properly expect the Court sua sponte 
to instruct upon all arguable points of evidence”. 7 

m. 

The Pre-Trial Procedure Was Not Violative of Appellant's 
Constitutional or Procedural Eights 

In effect, appellant contends that his conviction of 
receiving stolen property was violative of his Constitu¬ 
tional and procedural rights guaranteeing a preliminary 
hearing and a speedy trial. 

At the outset it is well to state well established principles 
declared by this Court; 8 

“There is no constitutional right to a preliminary 
hearing prior to indictment or prior to trial . . . Nor 

7 McCall v. United States, 89 U.S. App. D.C. -153, 155, 191 F.2d 470, 472 
(1951). 

8 Clarke v. Huff, 73 App. D.C. 351, 119 F.2d 204 (1941). See also Lope* 
v. United States, 217 F.2d 643 (5th Cir. 1954). 


‘Tt 
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is there a constitutional right to be apprised of grand 
jury proceedings by a warrant issued for arrest prior 
to such proceedings.” 

The constitutional rights of an accused are satisfied 
after indictment by procedures governing arraignment 
and trial. United States ex rel. Hughes v. Gault, 271 U.S. 
142, 149 (1926). 

It is also axiomatic that a grand jury investigating one 
offense may, by virtue of its broad powers, return indict¬ 
ments on others, Hale v. Henkel, 201 U.S. 43, 63 (1906); or 
may return several counts charging different offenses such 
i as grand larceny and receiving stolen property in the same 
indictment. United States v. Pryor, 5 Cranch 37, 5 D.C. 
37, Fed. Cas. No. 16,092 (1836). See also Rule 8 b, 
i F.R.Cr.P. Likewise, the prosecutor has a broad discre¬ 
tion which permits successive prosecutions on two or more 
offenses growing out of the same transaction. District of 
; Columbia v. Buckley, 75 U.S. App. D.C. 301, 128 F.2d 17 
(1942), cert, denied, 317 U.S. 658.® 

Hence, following a mistrial because of a hung jury an 
accused may be retried upon the same indictment, Dortch 
v. United States, 203 F.2d 709 (6th Cir. 1953); or reindicted 
for the same and different offenses, Lynch v. United States, 
189 F.2d 476, 478 (5th Cir. 1951). 

In reversing an opinion of the lower court which held 
that it was oppressive for the District Government to 
i prosecute, successively, several charges growing out of one 
transaction this Court said: 

“the definition of offenses is for the legislative au¬ 
thority, and the determination of whether and when 
to prosecute for more than one growing out of the 
same transaction is a matter of policy for the prose¬ 
cuting officer and not for the determination of the 
courts.” 

Although indicating that under some circumstances the 
procedure could be unfair, the Court noted that the re- 


• See also United States ▼. Thompson, 251 UJ9. 407 (1920). 
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sponsibility of the prosecutor could certainly warrant 
the procedure. 

Thus, it appears, that where the law permits successive 
prosecutions for different offenses growing out of one 
transaction or permits several courts in one indictment, and 
further invests the grand jury and the prosecutor with 
broad powers, a reindictment after a mistrial for the same 
and/or different offenses, as in the case of appellant, con¬ 
stitutes neither harm, prejudice nor a violation of constitu¬ 
tional rights. Hale v. Hinkel, supra; Lynch v. United 
States, supra; Clarke v. Huff, supra; District of Columbia 
v. Buckley. Moreover, neither of these two contentions were 
raised by appellant in the lower court as required by 
Rules 30 and 48 (b), F.R.Cr.P. 

Suffice it to say that the time which elapsed between the 
mistrial and appellant’s second trial was short of one 
month, and the total amount of time from appellant’s 
arrest to final conviction was but a few days short of 
three months. Thus, as a factual matter, considering the 
relevant circumstances of the orderly procedure in the ad¬ 
ministration of justice, the delay, if any, was not unrea¬ 
sonable. 10 Certainly it was not oppressive, arbitrary or 
capricious. 11 

In any event, appellant’s failure to request a continuance 
or ask for a severance is indicative of the fact he did 
not feel below that he suffered harm or prejudice, cf. 
Taylor v. United States, 12 and he has not demonstrated 
any on appeal 


ioBeavers v. Haubert, 198 TJ.S. 87 (1905); In re Sawyer’s petition, 229 
F.2d 805 (7th CSr. 1956). 

ii Cf. Taylor ▼. United States,-UJ3. App. D.C. -, - F.2d - 

(No. 13,306, decided October 25, 1956). 


12 Ibid. 


CONCLUSION 

Wherefore, it is respectfully requested that the judgment 
of conviction be affirmed. 

Oliver Gasch, 

United States Attorney . 

Lewis Carroll, 

Harry T. Alexander, 

Assistant United States Attorneys. 
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